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IN THE 
UTAH COURT OF APPEALS 
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ROBERT MICHAEL CLARK, 
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Brief of Appellee 
STATEMENT OF JURISDICTION 
Defendant appeals from the denial of a motion to modify judgment 
filed three years after entry of guilty pleas and sentences for attempted 
issuance of a bad check and attempted theft by deception, third degree 
felonies, in violation of Utah Code Ann. § 76-6-505 (West 2002) and Utah 
Code Ann. § 76-6-405 (West 2002). This Court has jurisdiction over appeals 
in criminal cases from convictions for second and third degree felonies. See 
Utah Code Ann. § 77-18a-l(l)(a) (West 2010). As explained below, however, 
both the trial court and this Court lack jurisdiction over Defendant's claims 
because he never filed a timely motion to withdraw his pleas nor perfected a 
timely appeal from his sentence. 
STATEMENT OF THE ISSUE 
Does this Court have jurisdiction to review a direct challenge to a 
guilty plea and a sentence when Defendant neither timely moved to 
withdraw his guilty plea nor timely appealed from his sentence? 
Standard of Review. 
This Court reviews jurisdictional questions as a matter of law. See State 
v. Kragh, 2011 UT App 108, f 9, 679 Utah Adv. Rep. 33. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
Utah R. App. P. 4 (time for appeal); 
Utah R. Crim. P. 22(e) (illegal sentences); 
Utah Code Ann. § 77-13-6 (West 2010) (withdrawal of pleas). 
STATEMENT OF THE CASE 
In 2003, the State charged Defendant with issuing a bad check, and 
theft by deception, both second degree felonies. R. 1. In September 2006, 
Defendant pleaded guilty to amended third degree felonies pursuant to a 
plea agreement. R. 65; 91. In February 2007, the trial court sentenced 
Defendant to prison terms of zero to five years. R. 83; 92. The judge ordered 
the sentences in this case to run concurrently with each other, but consecutive 
to other sentences Defendant was already serving on unrelated matters. R. 
92:4. Defendant never filed a motion to withdraw his guilty pleas, nor did he 
appeal his sentences. 
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Three years later, in July 2010, Defendant filed a pro se motion in the 
criminal case, asking the trial court to review his consecutive sentences. R. 
95-105. Thereafter, counsel for Defendant appeared and filed a Motion to 
Modify Judgment and a supporting memorandum. R. 95,97. In that motion, 
Defendant challenged the validity of the pleas and the legality of the 
sentences, arguing that he was induced to plead guilty upon promises of 
concurrent sentences. R. 97-104. After briefing and argument, the trial court 
denied the motion, both ruling on the merits and briefly noting that it had no 
jurisdiction to consider some of Defendant's arguments.1 R. 149-52. 
Defendant appeals from the trial court's order denying his motion to modify 
judgment R. 154. 
This Court filed a sua sponte motion for summary disposition under 
rule 10, Utah Rules of Appellate Procedure, on the basis that this Court 
lacked jurisdiction. See Sua Sponte Motion for Summary Disposition dated 
October 27th, 2010. After Defendant's response, the Court deferred ruling on 
1
 The trial court's ruling reached the merits of Defendant's claims 
regarding the voluntariness of his pleas. R. 149. The trial court further 
briefly concluded that it lacked jurisdiction over several of Defendant's 
unspecified claims. R. 151. The State asks this Court to affirm on the 
alternative basis that the trial court lacked jurisdiction over all of Defendant's 
claims. See generally DeBry v. Noble, 889 P.2d 428,444 (Utah 1995) (" An 
appellate court may affirm a trial court's ruling on any proper grounds, even 
though the trial court relied on some other ground."). 
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the motion for summary disposition until plenary review of the parties' 
briefs. See Order dated December 2,2010. The sua sponte motion for 
summary disposition is now ripe for decision. 
STATEMENT OF FACTS 
Defendant convinced Delyle Billings to "front" him $37,500, with the 
stated purpose of purchasing automobiles to be sold at a profit. R. 2. 
Defendant promised to return the original investment to Billings and then 
split the profit. Id. Billings gave Defendant the money, but Defendant never 
returned the initial investment, titles, or any profit to Billings. Id. Defendant 
presented a check to Billings in the amount of $43,250, knowing that the bank 
account had previously been closed. Id. In fact, the account never had 
sufficient funds to cover the check. R. 3. 
SUMMARY OF ARGUMENT 
Defendant pleaded guilty to amended charges in 2006, and was 
sentenced in 2007. Because he never moved to withdraw his plea, both the 
trial court and this Court lack jurisdiction to consider any direct challenges to 
the voluntariness of his plea. Further, the trial court and this Court both lack 
jurisdiction to consider any direct challenges to the legality of the sentence 
because he did not timely file a notice of appeal from the sentence itself. 
Thus, to the extent that Defendant directly challenges the validity of the pleas 
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or legality of the sentences, this Court has no jurisdiction. To the extent that 
Defendant challenges the trial court's denial of his Motion to Modify 
Judgment, brought under rule 22(e), Utah Rules of Criminal Procedure, this 
Court should affirm the ruling below because Defendant's sentence is not 
illegal. Consequently, Defendant's only remaining remedy, if he has one, is 
under the Post-Conviction Remedies Act. Accordingly, this Court should 
dismiss the appeal. 
ARGUMENT 
THIS COURT SHOULD DISMISS DEFENDANT'S APPEAL 
BECAUSE NO COURT HAS JURISDICTION TO DIRECTLY 
REVIEW THE PLEAS OR SENTENCES, AND BECAUSE THE 
SENTENCES ARE NOT ILLEGAL UNDER RULE 22. 
A. Neither the trial court nor this Court has jurisdiction to 
consider direct challenges to the validity of Defendant's pleas 
or sentences. 
Defendant raises various claims on appeal regarding the trial court's 
rejection of untimely challenges to his pleas and sentence. To the extent that 
Defendant's brief directly challenges the validity of the pleas and sentences, 
his claims fail for lack of jurisdiction. Both the trial court and this Court lack 
jurisdiction to entertain a challenge to the validity of defendant's pleas 
because he never sought to withdraw or challenge his pleas until more than 
three years after he was sentenced. Utah Code section 77-13-6(2) requires 
any challenge to a plea to be made before announcement of sentence. The 
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deadline in section 77-13-6(2) is jurisdictional. See Grimmett v. State, 2007 UT 
11, f 8,152 P.3d 306. Consequently, where no timely motion to withdraw a 
guilty plea is filed in the trial court, no court has jurisdiction to consider a 
direct challenge to the validity of the pleas. See State v. Gall, 2007 UT App 85, 
Tf 10,158 P.3d 1105. Because Defendant has never filed a motion to withdraw 
his plea, his only avenue is to pursue a challenge to the validity of his pleas 
under the Post-Conviction Remedies Act (PCRA). See Utah Code Ann. § 11 -
13-6(3) (West 2010); State v. Nicholls, 2006 UT 76, | 3,148 P.3d 990. 
Both the trial court and this Court also lack jurisdiction to entertain a 
challenge to Defendant's sentences because Defendant did not timely appeal. 
Defendant pleaded guilty on September 26,2006 and was sentenced on 
February 12,2007. See R. 91-92. Instead of filing a notice of appeal, 
Defendant filed a Motion to Modify Judgment three and one half years later. 
While Defendant filed a timely notice of appeal from the denial of that 
motion, he never timely appealed his sentence. Rule 4(a), Utah Rules of 
Appellate Procedure, requires that a notice of appeal be filed within 30 days 
after entry of judgment. The untimely filing of a notice of appeal deprives 
this Court of jurisdiction. See Dent v. Dent, 2005 UT App 568, \ 4,127 P.3d 
1292. Because Defendant did not timely appeal his sentences, he has waived 
the right to challenge them on direct appeal now. 
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B. Rule 22(e) does not provide jurisdiction to consider direct 
challenges to the validity of Defendant's pleas and sentences. 
Defendant nevertheless seeks to circumvent the forgoing jurisdictional 
rules by arguing that his sentences were illegal under rule 22(e), Utah Rules 
of Criminal Procedure. Rule 22(e) provides that a court "may correct an 
illegal sentence, or a sentence imposed in an illegal manner, at any time/' 
Defendant attempts to confer jurisdiction in the court below by bringing his 
challenges to the pleas and sentences under the rubric of rule 22(e). 
Defendant asserts that the trial court deviated from his understanding of the 
plea bargain, which, he asserts, required the prosecutor to recommend 
concurrent prison terms. Defendant concedes that the prosecutor made the 
promised recommendation, but asserts that the trial court's failure to follow 
that recommendation rendered his sentence illegal. 
But a sentence that allegedly violates the terms of a plea bargain is not 
an illegal sentence or a sentence imposed in an illegal manner. See See State v. 
Kragh, 2011 UT App 108, f 10, 679 Utah Adv. Rep. 33. In Kragh, this Court 
dismissed a similar appeal for lack of jurisdiction under rule 22(e) where the 
trial court deviated from the prosecutor's sentencing recommendations. See 
id. See also State v. Brooks, 908 P.2d 856, 860 (Utah 1995) (stating "rule 22(e) 
does not allow an appellate court to review the legality of a sentence when 
the substance of the appeal is not a challenge to the sentence itself, but to the 
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underlying conviction"). Thus, rule 22(e) does not confer jurisdiction over the 
substance of Defendant's challenges, which are more properly characterized 
as challenges to the validity of his pleas and the underlying conviction. This 
Court may have jurisdiction over the appeal from the trial court's denial of 
the motion, but it must affirm because no court has jurisdiction to consider 
the validity of Defendant's pleas or sentences. Defendant's challenges are 
not cognizible under rule 22(e), and this Court may only affirm the trial 
court's denial of Defendant's motion. 
Because this Court lacks jurisdiction to consider Defendant's 
challenges to his pleas and sentence, and because the Motion to Modify 
Judgment does not confer jurisdiction to consider the substance of 
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Defendant's claims, this Court must dismiss the appeal. See Kragh, 2011 UT 
App 108 at 112.2 
CONCLUSION 
For the foregoing reasons, the Court should summarily dismiss 
Defendant's appeal. 
Respectfully submitted 9 June 2011. 
MARKL.SHURTLEFF 
Utah Attorney General 
ANDREWT. .PETERSON 
Assistant Attorney General 
Counsel for Appellee 
2
 Even if this Court had jurisdiction, Defendant's claims fail on their 
merits. Defendant appears to argue that his plea was unknowing because he 
was given assurances that he would receive concurrent prison sentences. 
However, Defendant has failed to identify any record evidence supporting 
his position, either in his presentation below or in his brief on appeal. The 
most Defendant has done is to suggest that "a full fact hearing" would have 
yeilded additional evidence of his contentions. Br. Aplt at 15. However, the 
record supports the trial court's ruling that Defendant received the benefit of 
all express provisions of the plea bargain, because the trial court admonished 
Defendant that it was not bound by the agreements of the parties, R. at 91:5-6; 
Defendant acknowledged that he understood the court was not bound by the 
agreements of the parties, see id. and R. 69; Defendant expressly 
acknowledged the voluntariness of his pleas, R. 69; the epress provisions of 
the plea bargain did not contain any terms for concurrent sentences, id.) and 
the plea bargain expressly disavowed any terms not contained in the 
statement in advance of plea, id. Because Defendant has offered no evidence 
to support his claims, he loses on the record before this Court. 
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CERTIFICATE OF SERVICE 
I certify that on 9 June 2011, two copies of the foregoing brief were 
mailed • hand-delivered to: 
Taylor C. Hartley 
10939 N. Alpine Highway, #505 
Highland, UT 84003 
A digital copy of the brief was also included: ISl Yes • No 
(AAiJliM^ iPuJ^r^ 
